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     Tuesday, October 20, 2009
 
 
TO: All Charter School Directors (Members & Non-Members); Board Chairs; and Authorizers
 
RE:  Affiliated Building Companies - Minnesota’s New Charter School Law 



 
If your school does not have an affiliated building company, you are probably not aware of some confusion that occurred at a recent Senate hearing on the implementation of the new charter school law and affiliated building companies - at this point that confusion has been addressed.

 

That incident, however, was a reminder of the need for more education all around regarding the new provisions about affiliated building companies (whether you currently have an affiliated building company or are contemplating the establishment of one).

 

So that is what this memo is about.
 
First, the new charter school law for the first time recognizes the existence and legality of affiliated building companies. This is important, as there have been questions raised for a number of years as to whether or not these companies were legal under the charter law. In fact the Office of Legislative Auditor in 2003 had recommended to the legislature that the status of affiliated building companies be resolved by the legislature.

 

Second, the new charter school law establishes accountability measures for all existing and future affiliated building companies.

 

Third, the new charter law establishes requirements as to when schools can establish an affiliated building company and under what conditions such affiliated building companies may be established. It also clarifies the various roles of the authorizer and MDE and outlines the process for the creation of affiliated building companies.

 



Accountability Requirements for All Existing and Future Building Companies
 

Affiliated building companies must:

(1)  be incorporated under section 317A  and comply with applicable Internal Revenue Service Regulations;

(2)  submit to the commissioner each fiscal year a list of current board members and a copy of its annual audit; and

(3)  comply with government data practices law under chapter 13.

Comment: The accountability requirements are straight forward and clear. The boards of all affiliated building companies probably need to have some education on the requirements of chapter 13 - the government data practices law - as it is not something with which normal nonprofit board members would have any familiarity.
 



 Limitations on Affiliated Building Company Activities
 

An affiliated nonprofit building company must not serve as the leasing agent for property or facilities it does not own. A charter school that leases a facility from an affiliated nonprofit building corporation that does not own the leased facility is ineligible to receive charter school lease aid. 

 

Comment: This language from the new law is of critical importance. The practice of the affiliated building company serving as a third party in leases is seen as nothing more than a shell game and makes it clear that, if the charter school is involved in this type of arrangement, the school will not get lease aid for that leased space. In simple language - the charter school must lease directly with the owner of the property it leases if it wants the lease to be eligible for lease aid.
 


Establishment of Affiliated Building Companies
 

Before a charter school may organize an affiliated nonprofit building corporation, the authorizer must submit an affidavit to the commissioner for approval in the form and manner the commissioner prescribes, consistent with the accountability requirements listed above and that have been established for whether the school seeks to purchase and renovate an existing facility or construct a new school facility. 

 

Comment: Please note that, before a school can organize an affiliated building company, it must have the sign-off of the authorizer who has to submit an affidavit that the school meets the various conditions outlined in the law. 
 

Conditions for Creating an Affiliated Building Company to purchase and renovate an existing facility to serve as a charter school
· The charter has been operating for at least five consecutive school years and the school’s charter has been renewed for a five-year term; 

· The charter has had a net positive unreserved general fund balance as of June 30 in the preceding five fiscal years; 

· The charter school has a long-range strategic and financial plan; 

· The charter school completes a feasibility study of available buildings; and 

· The charter school documents sustainable enrollment projections and the need to use an affiliated building corporation to renovate or purchase an existing facility to serve as the school.

Comment: Please note that a school cannot begin the process of establishing an affiliated building company until it has demonstrated this track record and meets all of the conditions listed. 
 

Conditions for Creating an Affiliated Building Company to Construct a New School Facility
· The charter school demonstrates the lack of facilities available to serve as a school; 

· The charter school has been operating for at least eight consecutive years; 

· The charter school has had a net positive unreserved general fund balance as of June 30 in the preceding eight fiscal years; 

· The charter school completes a feasibility study of facility options; 

· The charter school has a long-range strategic and financial plan that includes sustainable enrollment projections and demonstrates the need for constructing a new school facility; and 

· The construction plans for the new construction receive a positive review and comment from the commissioner under section 123B.71

Comment: Please note that there are some different conditions for new construction, including that the school must have been in existence a longer period of time; construction plans are subject to the same review and comment process as traditional districts that seek to do new construction of buildings.
 



Finally, all one has to do is read these provisions to note that state policy makes it clear that a charter school needs to focus on ensuring the quality and sustainability of the school program before focusing on creating an affiliated building company, and that, when it does that, it should look first at utilizing existing facilities before it focuses on new construction - especially given that the state’s school-age population continues to decline. 
 

These provisions on charter school facilities will probably continue to evolve over time. The Senate Education Committee Chair has instructed the charter school sub-committee to continue exploring the issue of charter school facilities over the next year and present some ideas in 2011. But for now, this is the law.

 

 

Sincerely,

 

Eugene Piccolo
Executive Director
 
            


	 

	 
	 
	 


